PUNJAB STATE ELECTRICITY REGULATORY COMMISSION

        SCO NO. 220-221, SECTOR 34-A, CHANDIGARH
      


          Petition No.27 of  2011

                   


     Date of hearing: 28.6.2011

                                                 
          Date of Order: 16.08.2011
In the matter of: 
Petition for review order dated 26.11.2010 passed by the Commission in Petition No.11 of 2009  under Section 94 (1) (f) of the Electricity Act, 2003





AND
In the matter of:   Universal   Bio-mass  Energy  Pvt.  Ltd.,  having   its   registered   office at Faridkot Road, Guruharsahai, District Ferozepur and its Power  Plant at  Village  Channu,  District    Muktsar 

          VERSUS
1. Secretary to Govt. of Punjab, Deptt. of Science,        Technology, Environment and Non-conventional Energy, Chandigarh.

2. Punjab State Power Corporation Limited

3. Punjab Energy  Development Agency, Plot No.1 & 2, Sector 33-D, Chandigarh.

Present:      
            Smt.Romila Dubey, Chairperson


            

 Shri Virinder Singh, Member     





 Shri Gurinderjit Singh, Member

For petitioner:
 Shri Sandeep Khunger, Advocate
For PSPCL:
            Shri Ravinder Gautam, SE/TR-II

For Govt. & PEDA :
 Shri M.P.Singh, Joint Director/Project, PEDA         

ORDER


This petition has been filed to review the Order dated 26.11.2010 passed by the Commission in Petition No.11 of 2009, under Section 94 (1) (f) of  the Electricity  Act 2003   by Universal   Bio-mass  Energy  Pvt.  Ltd. Faridkot  Road, Guruharsahai, District Ferozepur. A Misc. Application of 2011 in this review petition has also been filed alongwith the petition under Section 5 of the Limitation Act for condonation of delay of 77 days in filing the review petition.  The petition was fixed for 3.5.2011 for condonation of delay and admission. Delay was condoned and petition was admitted. Hearing was fixed for 28.6.2011. Replies have been filed by the respondents i.e. PSPCL, PEDA and State of Punjab through Secretary to Govt. of Punjab, Department. of Science, Technology, Environment and Non-conventional Energy.


After hearing the arguments of the counsel of the petitioner, PSPCL prayed to file the written submissions/arguments by 12.7.2011. Order was accordingly reserved. PSPCL has since filed the  additional submissions vide memo No.5547/Sr.Xen/TR-5/466 dated 1.7.2011.



The instant review petition has been filed against the Order dated 26.11.2010 in petition No.11 of 2009 to review the Order to the extent to make it applicable from the date of commissioning of petitioner’s project on 30.9.2009  or alternatively from 1.4.2010 on the following grounds:-

“a. Because the present petition i.e. Petition No.11 of 2009 was filed by the applicant before this Hon’ble Commission on 2.6.2009 and thereafter the said petition was admitted for final hearing and accordingly notices were issued to the respondents. On completion of the pleadings, the hearing took place and the matter was argued on 19.1.2010 and the order was reserved. Thereafter, the order under review dated 26.11..2010 has been passed by this Hon”ble Commission where almost all the points raised  by the applicant have been dealt with. During the pendency of the present petition the plant was commissioned by the applicant on 30.10.2009 and even this Hon’ble Commission  in the order under review dated 26.11.2010 has determined the tariff for the year 2010-11 after considering various factors i.e. fixed and variable cost of the project in the light of the RE Regulations and CERC orders and arrived at a just applicable tariff rate of Rs.5.12 (Rs./kWh), however held that the said tariff shall be payable to the applicant prospectively with effect from the date of the order  i.e. 26.11.2010, whereas the said order was liable to be made applicable from the date of the filing of the petition by the applicant-petitioner. 

b. Because this Hon’ble Commission vide order under review has fixed the tariff for the year 2010-11 in respect of the applicant, therefore, the petitioner could not be deprived of the said revised tariff for the year 2010-11.
c.
Because though the applicant is entitled to the revised tariff w.e.f. the date of the petition, however, as the project was commissioned by the applicant on 30.10.2009, therefore, it would be just  and proper to make the revised tariff applicable  w.e.f. the date of the commissioning of the Project on 30.10.2009.
d.
Because there is no reason as to why the applicant should be deprived of the tariff w.e.f. the year 2010-11 especially when the petition was preferred by the applicant well before that and even the plant was  commissioned by the applicant on 30.10.2009.  
e.
Because the applicant cannot be put to loss as the delay in disposal of the petition was not attributable to the applicant. The petition was filed by the applicant on 2.6.2009 and the same was admitted for hearing and after completion of the pleadings, the matter was reserved on 19.1.2010.However, in the meantime, this Hon’ble Commission preferred to pass a generic order dated 30.9.2010 determining the tariff for renewable energy power projects and the present  petition was considered and disposed of by order dated 26.11.2010.Once the delay in disposal of the petition is not attributable to the applicant, the necessary relief should have been granted to the applicant from the date of the filing of the petition.    
f.
Because even this Hon’ble Commission has followed the order of the Central Electricity Regulatory Commission (CERC) except the capital costs, which vary from project to project. Even the order dated 30.12.2009 and 26.4.2010 passed by the CERC for determination of generic levelized tariff has been made applicable for the year 2009-10 and 2010-11 respectively. Therefore, there is no reason as to why the applicant be deprived of the new tariff from the date of the commissioning of the project.” 
PEDA in its reply has prayed that in view of  averments in its written statement, review petition may be decided by the Commission in the interest of justice and fair play as  deemed fit, State has prayed that review petition is not tenable and same be dismissed in the interest of justice as Commission has already allowed enhanced rates from the date of order dated 26.11.2010 @ Rs.5.12 kWh which is more than the tariff provided in the NRSE Policy, 2006.

PSPCL in its reply dated 20.6.2011 and additional submissions dated 1.7.2011 has submitted that by taking into account the reduction in tariff on account of subsidy availed by the petitioner from the Ministry of new and Renewable Energy (MNRE) the financial implication shall be Rs.3.69 crore for the period from 30.10.2009(date of commissioning of the project) to 31.3.2010 and  Rs.4.94 crore for the period from 1.4.2010 to 25.11.2010. It has further submitted that in normal practice the revisions in tariff are allowed for prospective period both by PSERC and CERC. It has been brought out that the Commission reviews its order only in case there is a patent error of law or fact. In the present petition, the petitioner has not pointed out any error of law or fact but has sought relief only on account of delay in deciding petition for revision of tariff. PSPCL has further submitted that power purchased by erstwhile PSEB from the project as per tariff approved for purchase of power from NRSE projects for the year 2009-10 already stands approved in tariff order for 2011-12 based on actual for the year 2009-10. PSPCL has also submitted that the revised tariff can’t be made applicable from the date of the commissioning of the project i.e. 30.10.2009 since the Commission determined the tariff for New & Renewable Energy Projects vide generic Order dated 30.9.2010 and adopted CERC RE Regulations as amended from time to time and RE tariffs determined by CERC with some modifications. Therefore the tariffs determined for different types of RE Projects in the said order were applicable for the projects commissioned during the year 2010-11 for which PPA were yet to be signed after the date of said order.         
PSPCL has prayed that Order of the Commission dated 26.11.2010 being just and fair may not be reviewed and review petition be dismissed. 
Regulation 64 of Punjab State Electricity Regulatory Commission (Conduct of Business) Regulations, 2005 provides that ‘any person aggrieved by a decision or order of the Commission, from which no appeal is preferred or allowed, and who, from the discovery of new and important matter or evidence which, after the exercise of due diligence, was not within his knowledge or could not be produced by him at the time when the decision/order was passed by the Commission or on account of some mistake or error apparent on the face of record, or for any other sufficient reason, may apply for review of such order within 60 days of the date of decision/ order of the Commission’. 


The Commission observes that all pleadings taken in the review petition were on record at the time when the Order dated 26.11.2010 was passed by the Commission. No error of fact or law has been brought out in the review petition, nor is any new evidence cited. No mistake or error on the face of record has been brought out. The Commission further observes that an enforceable and binding PPA dated 2.6.2009 was subsisting between the petitioner and the respondent PSPCL during the pendency of the petition No.11 of 2009. Tariff during the period from the date of commissioning of the project to the date of order dated 26-11-2010 was being governed by the provision of said  PPA and delay in disposal of the petition in no manner affected the provisions of PPA, a valid and binding agreement between the parties.   
The Commission, therefore, considers that the review petition is devoid of any merit. The petition is accordingly dismissed. 
           
Sd/-



Sd/-



Sd/-
(Gurinderjit Singh)
          
(Virinder Singh)
         (Romila Dubey)  Member
                          
Member  

          Chairperson
  

  
   

Chandigarh

Dated: 16.08.2011
PAGE  
5

